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1. Even t h o u g h  prospec t ive  s u b c o n t r a c t o r ,  pro- 
t e s t i n g  a l o n e 9  would n o t  be a n  i n t e r e s t e d  
p a r t y  fo r  purposes  of f i l i n g  a b i d  p ro tes t ,  
when competitor for  priine c o n t r a c t  and  pro- 
s p e c t i v e  s u b c o n t r a c t o r  h a v e  b o t h  p r o t e s t e d  
d i r e c t l y  to  GAO o n  t h e  same i s s u e ,  GAO w i l l  
c o n s i d e r  p ro tes t s .  

2. When a p p l i c a b l e  A p p r o p r i a t i o n  A c t  and  r e g u l a -  
t i o n s  p r o v i d e  a n  e x c e p t i o n  t o  r e q u i r e m e n t  f o r  
p r o c u r e m e n t  of s p e c i a l t y  meta ls  f rom d o m e s t i c  
s o u r c e s ,  a n d  awardee f a l l s  w i t h i n  t h e  e x c e p t i o n  
because i t  is  located i n  a c o u n t r y  w h i c h  is  a 
p a r t y  to  a memorandum of u n d e r s t a n d i n g  w i t h  t h e  
U n i t e d  S t a t e s ,  award is  n o t  c o n t r a r y  t o  t h e  A c t .  

P l a t t  M a n u f a c t u r i n g  C o r p o r a t i o n  a n d  N a t i o n a l  Forge 
Company p r o t e s t  t h e  award  of a c o n t r a c t  t o  Brown f 3 r o t h e r s  
a n d  Company, L t d .  of E d i n b u r g h ,  S c o t l a n d ,  u n d e r  reques t  
fo r  proposals N o .  N00140-81-R-5466, i s s u e d  b y  t h e  N a v a l  
R e g i o n a l  C o n t r a c t i n g  O f f i c e ,  P h i l a d e l p h i a ,  P e n n s y l v a n i a .  
The s o l i c i t a t i o n  covers a q u a n t i t y  of 3 5 2  c a t a p u l t  power 
c y l i n d e r s ,  t w o - t h i r d s  of w h i c h  a r e  f o r  t h e  C'm 7 1  a i r -  
c r a f t  c a r r i e r ,  now u n d e r  c o n s t r u c t i o n  a t  Newport N e w s ,  
V i r g i n i a ;  t h e  r e m a i n d e r  are LOT a f o r e i g n  m i l i t a r y  s a l e  
t o  F r a n c e .  

The protesters c o n t e n d  t h a t  t h e  award  w a s  i m  roper 
s i n c e  t h e  c y l i n d e r s  are made of  s p e c i a l t y  metals? a n d  do 
n o t  f a l l  w i t h i n  a n y  o f  t h e  e x c e p t i o n s  to  t h e  s t a t u t e  and 
r e g u l a t i o n s  t h a t  r e q u i r e  s u c h  metals to  be p r o c u r e d  
domest ical ly .  
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We d e n y  t h e  p ro tes t ,  n o t i n g  t h a t  Na t iona l  F o r g e ,  a s  a 
p r o s p e c t i v e  s u b c o n t r a c t o r  o f  P l a t t ,  is  n o t  a n  i n t e r e s t e d  
p a r t y  f o r  p u r p o s e s  of f i l i n g  a b i d  p ro tes t  u n d e r  o u r  pro- 
c e d u r e s ,  4 C.F.R. § 2 1 . l ( a )  ( 1 9 8 2 ) .  T h i s  is  b e c a u s e  P l a t t ,  
a competitor f o r  t h e  p r ime  c o n t r a c t ,  was n e i t h e r  a c t i n g  by 
or f o r  t h e  Government  i n  s e l e c t i n g  t h e  s u b c o n t r a c t o r ,  and 
N a t i o n a l  F o r g e  d o e s  n o t  o t h e r w i s e  q u a l i f y  a s  i n t e r e s t e d  
u n d e r  t h e  c r i t e r i a  o u t l i n e d  i n  O p t i m u m  S y s t e m s ,  I n c . ,  54 
Comp. Gen. 767 ( 1 9 7 5 ) ,  75-1 C P D  166 .  t iowever,  s i n c e  P l a t t  
h a s  protested d i r e c t l y  to  our  O f f i c e  on t h e  same b a s i s ,  and 
h a s  s p e c i f i c a l l y  a d o e t e d  N a t i o n a l  F o r g e ' s  s u b m i s s i o n s  a s  
i ts  own, w e  h a v e  c o h s i d e r e d  b o t h  p r o t e s t s .  Compare American 
S a t e l l i t e  C o r p o r a t i o n ,  B-189551, March 6 ,  1 9 7 8 , 7 8 1 1  CPD 
171,  a f f ' d  on  r e c o n s i d e r a t i o n ,  A p r i l  1 7 ,  1978 ,  78-1 CPD 289 
( d i s m i s s i n g  a s u b c o n t r a c t o r  p ro t e s t  i n  which  t h e  prime 
c o n t r a c t o r  d i d  n o t  j o i n ) .  

- ~ -  ----- 

The q u e s t i o n  p r e s e n t e d  by b o t h  protesters  is whe the r  
t h a t  p o r t i o n  o f  t h e  con t r ac t  o b l i g a t i n g  U.S. f u n d s  f o r  t h e  
p r o c u r e m e n t  o f  a r t i c l e s  c o n t a i n i n g  s p e c i a l t y  metals c a n  be 
awarded to  a f o r e i g n  c o n c e r n .  

The f u n d s  i n v o l v e d  h e r e  were made a v a i l a b l e  by  t h e  
Depar tmen t  o f  Defense  A p p r o p r i a t i o n  A c t ,  1980 ,  P u b l i c  Law 
96-154, a p p r o v e d  December 2 1 ,  1 9 7 9 ,  9 3  S t a t .  1139.  The 
s e c t i o n  o f  t h e  A c t  e n t i t l e d  " S h i p b u i l d i n g  and C o n v e r s i o n ,  
Navy" i n c l u d e s  f u n d s  f o r  t h e  CVN N i m i t z  c l a s s  a i r c r a f t  
carrier program.  These  f u n d s  r e m a i n  a v a i l a b l e  f o r  o b l i g a -  
t i o n  u n t i l  Sep tember  30,  1 9 8 4 ,  a l t h o u g h  t h e  Navy a d v i s e s  u s  
t h a t  f o r  t h i s  p r o c u r e m e n t  f u n d s  were o b l i g a t e d  a t  t h e  t i m e  
t h e  award w a s  made. 

S e c t i o n  724 of t h e  A c t  e s t a b l i s h e s  a p r e f e r e n c e  f o r  
d o m e s t i c  s p e c i a l t y  metals ,  b u t  i n c l u d e s  t h e  f o l l o w i n g  
e x c e p t i o n s  : 

* * * n o t h i n g  h e r e i n  s h a l l  p r e c l u d e  t h e  pro- 
c u r e m e n t  o f  s p e c i a l t y  metals  * * * p r o d u c e d  
o u t s i d e  t h e  U n i t e d  S t a t e s  or  i t s  p o s s e s s i o n s  
when s u c h  procurement is n e c e s s a r y  to  comply 
w i t h  a g r e e m e n t s  w i t h  f o r e i g n  g o v e r n m e n t s  
r e q u i r i n g  t h e  U n i t e d  S t a t e s  to p u r c h a s e  sup-  
p l i e s  f r o n  f o r e i g n  s o u r c e s  f o r  t h e  p u r p o s e s  
of o f f s e t t i n g  sales made b y  t h e  U n i t e d  S t a t e s  
Government or U n i t e d  S t a t e s  f i r m s  u n d e r  
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approved  p rograms  s e r v i n g  d e f e n s e  r e q u i r e m e n t s  
or where s u c h  procurement is  n e c e s s a r y  i n  f u r -  
t h e r a n c e  of t h e  s t a n d a r d i z a t i o n  and i n t e r o p e r -  
a b i l i t y  o f  e q u i p m e n t  r e q u i r e m e n t s  w i t h  NATO * * *." 
The protesters  a r g u e  t h a t  t h e s e  e x c e p t i o n s ,  p e r m i t t i n g  

p r o c u r e m e n t  o f  s p e c i a l t y  metals from Eore ign  sources, d o  n o t  
a p p l y  to  t h i s  p r o c u r e m e n t .  S p e c i f i c a l l y ,  P l a t t  a l l e g e s  t h a t  
because t h e  e x c e i > t i o n s  a re  n o t  c o n t a i n e d  i n  S e c t i o n  723  
( c o v e r i n g  s p e c i a l t y  m e t a l s )  o f  t h e  Depar tment  of Defense  
A p p r o p r i a t i o n  A c t ,  - 82 ,  P u b l i c  Law 97-114, approved  Decem- 
ber 29, 1981,  9 5  S t a t .  1565,  and b e c a u s e  bes t  and f i n a l  
offers  were n o t  d u e  u n t i l  J a n u a r y  6 ,  1982,  t h e  e x c e p t i o n s  
c a n n o t  b e  app l i ed  h e r e .  I n  a d d i t i o n ,  N a t i o n a l  Fo rge  a r g u e s  
t h a t  t h e  YATO s t a n d a r d i z a t i o n  e x c e p t i o n  does n o t  a p p l y  i n  
a n y  case s ince  t h e  nuclear  a i r c r a f t  ca r r ie rs  f o r  which  t h e  
c y l i n d e r s  a r ?  b e i n g  p r o c u r e d  are n o t  "NATO g e n e r a l  purpose 
forces equ ipmen t  e x p e c t e d  t o  be used i n  t h e  European  area." 
The f i r m  a r g u e s  t h a t  a 1977 Depar tmen t  o f  Defense  D i r e c t i v e ,  
q u o t e d  d u r i n g  h e a r i n g s  o n  s t a n d a r d i z a t i o n  b e f o r e  t h e  9 5 t h  
C o n g r e s s ,  shows t h a t  C o n g r e s s  i n t e n d e d  to  limit a p p l i c a t i o n  
of a n  e x c e p t i o n  similar t o  t h i s  o n e  to  s u c h  equ ipmen t .  

Our a n a l y s i s  o f  t h e  appl icable  s t a t u t e  and r e g u l a t i o n s  
l e a d s  u s  to  c o n c l u d e  t h a t  t h e s e  a r g u m e n t s  a re  w i t h o u t  l e g a l  
merit. F i r s t ,  a s  n o t e d  above ,  t h e  1980  A p p r o p r i a t i o n  A c t  
appl ies  to  t h i s  p r o c u r e m e n t .  Second ,  Defense  A c q u i s i t i o n  
R e g u l a t i o n  ( D A R )  S 6 - 3 0 3 ( x i )  (DAC 76-28, J u l y  1 5 ,  1 9 8 1 )  
p r o v i d e s  t h a t  t h e  Depar tmen t  of Defense  A p p r o p r i a t i o n  A c t  
p r e f e r e n c e  for domestic s p e c i a l t y  metals d o e s  n o t  apply 
t o  t h e  f o l l o w i n g :  

"* * * p u r c h a s e s  n e c e s s a r y  t o  comply w i t h  a g r e e -  
men t s  w i t h  f o r e i g n  gove rnmen t s  r e q u i r i n g  t h e  
U n i t e d  S t a t e s  t o  purchase s u p p l i e s  f ron  f o r e i g n  
sources f o r  t h e  purposes of o f f s e t t i n g  sa les  
made by t h e  U . S .  Government o r  U.S .  f i r m s  u n d e r  
approved  p rograms  s e r v i n g  d e f e n s e  -,- - r e q u i r p e n t s  -A - 
or w h e r e  s u c h  a c q u i s i t i o n  -_  - <s - - -  i n - E ! r t h e r a n c e  -- - -- -- o f  
a n  a g r e e m e n t  w i t h  a q u a l i f y i n g  - c o u n t r y  * * *." 
~ E ~ ~ ~ ~ d r . f & d - . -  ,'" 

.- _- 

. - -a- 

- r . . . . 
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The c y l i n d e r s  to  b e  d e l i v e r e d  h e r e  c o n s t i t u t e  a n  acqui- 
s i t i o n  i n  f u r t h e r a n c e  o f  a n  a g r e e m e n t  w i t h  a q u a l i f y i n g  
c o u n t r y .  DAR S 6 - 0 0 1 . 5 ( d )  d e f i n e s  a q u a l i f y i n g  c o u n t r y  
as i n c l u d i n g  p a r t i c i p a t i n g  c o u n t r i e s ,  w h i c h  i n  t u r n  are 
l i s t e d  in DAR S 6-1401. The U n i t e d  Kingdom is a pa r t i c i -  
p a t i n g  c o u n t r y ,  s i n c e  i t  h a s  e n t e r e d  i n t o  a Memorandum of 
U n d e r s t a n d i n g  (MOU) w i t h  t h e  U n i t e d  S t a t e s  wh ich  r e m o v e s  
f o r e i g n  a c q u i s i t i o n  r e s t r i c t i o n s  w i t h  r e g a r d  to  p u r c h a s e s  
of d e f e n s e  e q u i p m e n t  by  e i t h e r  p a r t y  from t h e  o t h e r .  

Our O f f i c e  h a s  p r e v i o u s l y  h e l d  t h a t  t h i s  MOU c o n s t i t u t e s  
b o t h  a n  " a p p r o v e d  p i s g r a m  s e r v i n g  d e f e n s e  r e q u i r e m e n t s "  and  
a n  " a g r e e m e n t  w i t h  a f o r e i g n  g o v e r n m e n t "  r e q u i r i n g  t h e  
U n i t e d  S t a t e s  t o  p u r c h a s e  s u p p l i e s  frorn U n i t e d  Kingdom 
c o n c e r n s  i n  o r d e r  to  o f f s e t  sa les  made t o  t h e  U n i t e d  King- 
dom. Dosimeter C o r p o r a t i o n  - o f  A m e r i c a ,  B-189733, J u l y  1 4 ,  
1 9 7 8 ,  7 8 7 C P D  35 .  I n  Dosimeter, w e  i n t e r p r e t e d  t h e  pro- 
v i s i o n  r e q u i r i n g  p u r c h a s e  o f  d o n e s t i c  s p e c i a l t y  metals i n  
t h e  1 9 7 8  D e p a r t m e n t  o f  D e f e n s e  A p p r o p r i a t i o n  A c t  a s  n o t  
b e i n g  app l i cab le  t o  p r o c u r e m e n t s  f r o m  t h e  U n i t e d  Kingdon.  

The excep t ions  c o n t a i n e d  i n  t h e  1 9 7 8  A c t  are i d e n t i c a l  
to t h o s e  i n  s e c t i o n  724  o f  t h e  1 9 8 0  A c t .  M o r e o v e r ,  t h e  
MOU is  app l i cab le  to  t h e  p r o t e s t e d  p r o c u r e m e n t  s i n c e ,  by 
i ts terms, i t  came i n t o  ope ra t ion  o n  S e p t e m b e r  24, 1 9 7 5  
a n d  is  t o  r e m a i n  i n  e f f e c t  u n t i l  J a n u a r y  1, 1985 .  S e e  
DAR S 6-1406.2.  S i n c e  Brown B r o t h e r s  is l o c a t e d  in? 
U n i t e d  Kingdom c o u n t r y ,  t h e  e x c e p t i o n  p e r m i t t i n g  procure- 
men t  o f  s p e c i a l t y  metals from a f o r e i g n  s o u r c e  c l e a r l y  
appl ies  to  it. 

F i n a l l y ,  d e s p i t e  t h e  p ro tes te r ' s  a r g u i n e n t s  to  t h e  con- 
t r a r y ,  t h e  c y l i n d e r s  b e i n g  p r o c u r e d  a re  n o t  o n  t h e  l i s t  of 
d e f e n s e  e q u i p m e n t  items e x c l u d e d  f rom o p e r a t i o n  o f  t h e  M 9 V .  
- See DAR § 6-1405. 

The p ro tes t  is  d e n i e d .  
\ 

&&e 
of t h e  U n i t e d  S t a t e s  
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